Superior Court of California, County of Alameda
Rene C. Davidson Alameda County Courthouse

Harrison No. R(G12627246
Plajatiff/Petitioner(s)

vs Tentative Case Management Order

Certainteed Corporation

Defendant/Respondent(s)
(Abbreviated Title)

This Tentative Case Management Order is issued by Judge Jo-Lynne Q. Lec on 08/15/2014.
ORDER 1e; CASE MANAGEMENT

The Court has ordered the following after review of the case, including timely filed Case Management
Statements, without a conference.

FURTHER CONFERENCE

A further Case Management Conference is scheduled for 09/19/2014 at 09:15 AMA in Dept. 30 fo
confirm trial readiness and court availability. The trial date and Pretrial Conference dates are
MAINTAINED. Seec additional orders below.

This tentative case management order will become the order of the Court unless counsel or self
represented party notifies the Court and opposing counsel/self-represented party by email not less than
one court day prior to the CMC that s/he intends to appear in person at the CMC to discuss some aspect
of the order, and specifies the natare of the party's concern. The court may be reached at

Dept.30@alameda.courts.ca.gov

Plaintiff and Designated Defense Counsel shall file Updated Case Management Statements in
compliance with CRC § 3.725, on Judicial Council Form CM-110, or pleading paper no later than 5
court days prior to the CMC, Other parties may, but are not required to file an updated CMC
Statement.

Counsel and self represented litigants are reminded to check the court's register of action before
appearing at any case management conference at least two days before any scheduled appearance to
determine if the court has issued a tentative case management order. If published, this fentative case
management order will become the order of the Court unless counsel or self represented party notifies
the Court and opposing counsel/self-represented party by email not less than one court day prior to the
CMC that s/he intends to appear in person at the CMC fo discuss some aspect of the ordet, and
speuifies the nature of the party's concern. (Please note that the Tentative Rulings postings on the
website is for tentative rulings on law and motion matters and will not display tentative Case
Management Orders. The tentative Case Management Orders are found in the Register of Action). The

court may be reached at Dept.30@alameda.coutrts.ca.gov.

OTHER ORDERS

All records produced pursuant to authorizations and stipulations obtained by Designated Defense
Counsel arc presumed to be authenticated and to satisfy the business records exception to the hearsay




rule under Cal. Evid. Code sections 1270 - 1272 unless the patty objecting establishes the contrary by a
preponderance of the evidence. This order does not deem any record admitted or preclude any party
from objecting to the admission of any records or part of said records on other grounds.

OTHER ORDERS

The following is an AMENDED PRETRIAL CONFERENCE ORDER which shall supercede the
current pretrial conference order:

All parties shall comply with Local Rule of Court 3.35, with the following modifications and
clarification and subject to any further order of the trial judge:

A. JOINT SUBMISSIONS
The parties are ordered to meet and confer in sufficient time prior to the Pretrial Conference, and as

many times as necessary, to meaningful assemble the following items to be submitted jointly by all
partics to the Court at the Pretrial Conference.

1. Jury Instructions - with ALL BLANKS FILLED IN - which will be given to the jurors at the
conclusion of the trial. This does not mean a set of instructions from each party or side. The court
expects the parties to resolve any differences amongst themselves and present a unified sct of
instruction. It is easier to delete instructions that do not apply after the presentation of evidence than to
craft instructions on the eve of argument. Any proposed Jury instruction, including any proposed
Special Jury Instruction, not agreed upon shall be separately submitted by each party.

2. Verdict Form - A single verdict form which will be used by the jury. Again this does not mean

different verdict forms from each party or side. The observation noted above as to the jury instructions
applics cqually to the verdict form. With both Jury Instructions and Verdict Forms all causes of action
and defenses must be included even if counsel expects some may be eliminated on motion or otherwise

stricken or modified.

3, Exhibit List - An exhibit list with no duplicate documents. Counsel shall meet and confer to
determine an assignment of blocks of exhibit numbers per party, Pre-marked exhibits shall be lodged
with the Court on the first day of trial along with an Index identifying cach of the mumbered exhibits
(c.g. 10 page letter from X to Y dated __). The description on the index will be used by the court to
identify in the record the documents that are marked for identification or admitted into evidence during

the trial.

4. Witness List - A common witness list limited to those witnesses which the parties actually expect to
call to testify (this list will be used in the Juror Questionnaire). :

5. Tury Questionnaire - A common juror questionnaire, with questions in disagreement to be
highlighted. A form "Instructions to Jurors" should be attached as the first page to any submitted

questionnaire.

6. Time Estimate - A reasonable cumulative time estimate from each side for the number of hours
needed to present their case, This reasonable estimate shall include: opening statement, final argument,
direct examination of their party's witnesses and cross examination of opposing witnesses. In other
words how much time does each party need for the presentation of their case?

7. Statement of the Case - A Statement of the Case to be read to the jury. (Counsel shall advisc the
court if they arc agrecable to making mini-opening statements of no more than 3 minutes cach).

8. Evid, Code 401/402 Hearings - A list of those witnesses where a party requests an Evidence Code
section 401 or section 402 hearing. Note that afier the jury selection process begins, a request for such
a hearing will only be entertained if the requesting party could not have reasonably anticipated the need
for such a hearing at the time of the Issues/Pretrial Conference.

Any party who does not diligenily participate in these discussions runs the risk that he/she or it has
watved objection and/or does not contest the above items presented to the court at the pretrial

conference,




B. IN LIMINE MOTIONS

1. Unless otherwise ordered (sec paragraph 5, below) each side is limited to a total of 12 motions in
limine; however, each defendant may additionally file up to 3 defendant-specific motions in limine.

2. Each motion in limine shall be filed separately from any other motion in limine and shall not be
combined, aggregated or consolidated with any other motion. Motions shall not be filed in "subparts."
Counsel shall not file "trial briefs" seeking an evidentiary ruling that should have been filed as a motion
in limine; so-called "trial briefs" will not be considered by the court or ruled upon.

3. Motions shall be numbered consceutively beginning with the party's name, for example: Plaintiff
MIL #1; Defendant Smith MIL #1, #2, #3, ctc.; Defendant Jones ML #1, #2, #3, efc. Motions shall

set forth in the title which of the following categories it is in:

Expert Testimony
Evidence
Damages

Legal Duty
OTHER

oo o

4. Each motion in limine shall be accompanicd by a separate memorandum of points and authoritics as
defined in CRC 3.113(b). A notice of hearing is not necessary. All motions seeking to exclude evidence
shall set forth factual support as to the exact nature and type of evidence which the party is seeking to
exclude, including attaching relevant portions of depositions, interrogatories or other factual support.
The court will specifically enforce the standards of Kelly v. New West Federal Savings (1996) 49
CA4th 659, 670, Motions which make unsupported assertions about what witnesses allegedly said in
deposition or speculate about what witnesses may say at trial without aitaching to the motion a
declaration setting forth a factual basis are subject to sanctions.

5. Alf in limine motions are to be served on opposing counsel at least 14 days prior to the conference.
All oppositions to in limine motions are to b served on opposing counsel at Jeast 7 days prior fo the

conference.

A party may seek leave of court to serve additional motions in {imine above the maximum number set
forth above for good cause showing. The request shall be in writing, served on all parties, and shall
include a copy of the proposed motion along with the attorney’s declaration of good cause. The request
shall be filed and served at least 14 days prior to the conference and any opposttion shall b filed at least
7 days prior to the conference.

5. Partics are to comply with revised Local Rule 3.35(e)(2) which states:

"Unless otherwise ordered by the trial judge, all motions in limine subject to this rule must be in writing,
mmbered consecutively and filed in the clerk's office at least thiee court days before the pretrial
conference or, 1f there is no pretrial conference, three court days before trial. Motions in limine
addressing separate evidence or issues shall not be aggregated into one motion. Reservation mumbers
are not required for motions in limine subject to this rule.”

6. At the Pretrial Conference partics shall provide the trial judge with ONE list of all in limine motions
filed - plaintiff' listed first and then defendants’ motions in numerical order - with the subject of each
motion described in less than 10 words and an indication if the motion is stipulated, withdrawn, deferred
or contested. This kst shonid be provided to the trial judge, along with courtesy copies of the motion(s)
and opposition brief(s) of the contested motion(s) at the Pretrial Conference. The trial judge will make
further order at the time of the Pretrial Conference.

5. TENTATIVE RULINGS ON COMMON MOTIONS IN LIMINE:

The following motions in limine are conditionally granted and, unless contested in writing, should NOT
be filed:

PROCEDURE:




1. To amend the Case Caption to Reflect Remaining Defendants only. Defendants will be referred
to, troduced and participate at trial in aiphabetical order.

2. To preclude reference to any possible future wrongful death action;

3, To preclude reference to plaintiff's counsels' other clients or website;

4. To preclude attribution of fault to any party granted summary judgment.

5. Motion to Exclude Witness from the Courtroom Until Witness' Testimony is Completed.

EVIDENCE:

1. Motion To Preclude Mention of Bankruptey or other Financial Status of Absent Defendants;

2. Motion to Preclude Reference to Absence of Corporate Representative is granted. However, that
dopds not preclude Plaintiff from commenting on any defendant's failure to produce or refuie relevant
evidence.

3. Motion to Exclude Evidence or Mention of Tnsurance, including Plaintiff's Medical Insurance;

4. Motion to Exclude Experts Not Designated Pursuant to CCP 2034;

5. Motion to Preclude Reference to Serpentine as the State Rock,

6. Motion to Preclude Reforence to Defendants as “the Asbestos Industry" is granted, provisionally:
The dictionary defines "industry” as a group of businesses that provide a particular product or service,
often named after their common principal product: ex: the automobile industry, the textile industry,
the cosmetics industry. To the degree plaintiff has evidence that the principal product of any of the
defendants is asbestos, such as the mining company or fabricator of raw asbestos, the plaintitf may
refer to that defendant as a member of the "asbestos industry, " To the degree plaintiff has not made
that showing, he shall not merely assert or argue that a defendant or all defendants are within the
asbestos industry.

7. Motion To Fxclude Reference to the 1989 Proposed EPA Ban which never went into effect;

8. Motion to Exclude "But For" Causation Opinions by Experts.

DAMAGES:

Motion To Exclude Any Reference to or Evidence of Prior Seftlements is granted.

Motion to Bifurcate Pumitive Damage claims;

Motion to Exclude Collateral Source Evidence;

Motion to Preclude Reference to Surviving Spouse Pension Benefits as

Collateral Source;

5. Motion to Preclude Use of Personal Consumption as a Damages Offsct,

6. Motion To Limit Evidence of Plamtiff(s)’ Claims for Past and Future Medical Expenses to Those
Actually Paid by or on Behalf of Plaintiff is granted.

Evidence of Past Medical Expenses is limited to amounts actually paid by or on behalf of Plaintiff
and which were accepted by medical care providers as payment in full. Evidence of currently
Outstanding Medical Expenses which have not yet been paid is limited to amounts which were actually
incurred and for which plaintiff is personally liable or his insurer is contractually liable. Future
Medical Expense evidence is limited to amounts which it is reasonably foreseeable Plaintiff will incur
and be liable for either personally or through his insurance coverage. Fvidence of the amount billed for
medical care but for which Plaintiff is not liable either personally or through his insurer is excluded.
Evidence that medical payments were made on behalf of Plaintiff' by a collateral source such as
Medicare is excluded. (see Howell and Corenbau)

LI

C. 4§ HOUR NOTICE
Counse! will be required to identify the witnesses to be called to the stand and exhibits to be introduced

by counsel (in their direct case) at least 48 hous in advance. Failure to strictly comply with this order
shall result n preclusion of the witness or exhibit until the full 48 hours notice is complied with.

D. PAGE AND LINE DESIGNATIONS

At Jeast 14 days prior to the Pretrial Conference, counsel shall exchange proposed page and line
designations of testimony of witnesses who will not be appearing live at trial. At least 7 days prior to the
conference counsel shall exchange objections and counter-designations and shall meet and confer.
Where objections cannot be resolved and require court ruling, counsel shall prepare an index for each
transcript at issue with columns identifying (1) the page and line designations and counter-designations.
(2) the objections, if any, to said page and line designations; (3) the response(s) to said objections; and
(4) boxes for the court fo check whether the objection(s) to the designated page and lines are "sustained"
or “overruled." Counsel shall provide the trial judge with a full copy of the transcript af issue with the
contesied page and line designations highlighted. Trial transcripts shall not be filed with the court,




E. REMAINING PARTIES and DISMISSALS:

Plaintiff (s) shall provide the court with an alphabetica list of all defendants remaining in the case
including names of defense counsel, firm names and defense counsel's email address by no later than
five court days prior to the first day of trial. Plaintiff(s) shall also provide the trial court with an
alphabetical list of all defendants who were granted summary judgment in their favor including a
description as to what product or site was the basis for the summary judgment no later than five court

days prior to the first day of trial.
Plaintiff shall promptly notify the court of any parties against which claims are resolved

henceforth.

F. STATUS OF PLEADINGS: .

At least five court days prior to the first day of trial, counsel for Plaintiff(s) shall provide the trial court
with a couttesy copy of the Complaint or any Amended Complaint on file in this case, including any
description/location/site of plaintiff's alleged asbestos exposure and the theory of liability, including
correlated canses of action, as to each remaining defendant.

NOTICES

Counsel for Plaintiff{s) must forthwith serve a copy of this order on all counsei of record and self-
represented parties, and file proof of service. :

The Court orders counsel and/or self-represented parties to obtain a copy of this order from the court's
website http://www.alameda.courts.ca.gov/domainweb,

Any delay in the trial, caused by non-compliance with any order contained herein, shall be the subject of
sanctions pursuant to CCP 177.5. .




